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RULES REVIEW COMMISSION MEETING 
MINUTES 

June 14, 2018 
 
The Rules Review Commission met on Thursday, June 14, 2018, in the Commission Room at 1711 
New Hope Church Road, Raleigh, North Carolina. Commissioners present were: Andrew Atkins, 
Bobby Bryan, Margaret Currin, Jeanette Doran, Garth Dunklin, Jeff Poley, and Paul Powell. 
 
Staff members present were Commission Counsels Amber Cronk May, Amanda Reeder, and Jason 
Thomas; and Julie Brincefield, Alex Burgos, Cathy Matthews-Thayer, and Dana McGhee.  

The meeting was called to order at 10:21 a.m. with Chairman Dunklin presiding. 

Commissioner Powell joined the meeting via conference call at 10:21 a.m. 
 
Chairman Dunklin read the notice required by G.S. 138A-15(e) and reminded the Commission 
members that they have a duty to avoid conflicts of interest and the appearances of conflicts of interest. 

APPROVAL OF MINUTES 
Chairman Dunklin asked for any discussion, comments, or corrections concerning the minutes of the 
May 17, 2018 meeting. There were none and the minutes were approved as distributed. 
 
FOLLOW UP MATTERS 
Department of Agriculture and Consumer Services  
02 NCAC 52B .0213 and 52C .0701 - Both rules were unanimously approved. 
 
Commission of Navigation and Pilotage for the Cape Fear River and Bar 
04 NCAC 15 .0119, .0121, .0123, .0124, .0127, and .0128 - Pursuant to G.S. 150B-21.12(d), the 
Commission objected to the rules in accordance with G.S. 150B-21.10.  
 
The Commission objected to 04 NCAC 15 .0119 because it is unclear and ambiguous. In line 7 it is 
unclear whether the word “can” is permissive or mandatory. In addition, in the same line the phrase 
“at any time” seems to obscure the appropriate averaging period. Finally, the use of the word “may” in 
line 12 arrogates to the Commission the power to issue or not issue temporary licenses in its absolute, 
unguided discretion. 
 
The Commission objected to 04 NCAC 15 .0121 because it is unclear and ambiguous and is not within 
the statutory authority delegated to the agency. In line 28 it is unclear what “the various vessels 
traversing the same” means. Similarly, the sentence on lines 36-37 is ambiguous: is it intended to 
allow the association to act or to require that a termination recommendation by the association be 
supported by a majority vote of its members?  Finally, there appears to be no statutory authority for 
the nepotism restriction in Subparagraph (g)(6). 
 
The Commission objected to 04 NCAC 15 .0123 because it is unclear and ambiguous. On line 7 the 
word “immediately” is not defined.  In addition, on lines 7-8 the phrase “appropriate sketches and 
diagrams” is ambiguous. 
 
The Commission objected to 04 NCAC 15 .0124 because it is unclear and ambiguous. The use of the 
word “may” in lines 13 and 15 arrogates to the Commission the power to act in its absolute, unguided 
discretion. 
 
The Commission objected to 04 NCAC 15 .0127 because it is unclear and ambiguous. It is unclear 
whether the use of the word “will” is a statement of fact or a regulatory requirement. 
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The Commission objected to 04 NCAC 15 .0128 because it is not within the statutory authority 
delegated to the agency. G.S. 76A-24 unambiguously authorizes the Commission to receive payments 
from the pilots’ association and is silent regarding payments directly from “each pilot,” as required by 
this Rule. 
 
Child Care Commission 
The agency is addressing the objections for 10A NCAC 09 .0401, .1904, .2201, .2202, .2203, .2204, 
.2205, .2206, .2207, .2208, .2209, .2213, .2216, and .2217. No action was required by the 
Commission. 
 
Alarm Systems Licensing Board 
14B NCAC 17 .0402 and .0403 – Pursuant to G.S. 150B-21.12(d), the rules were returned to the 
agency.  No action was required by the Commission. 
 
LOG OF FILINGS (PERMANENT RULES) 
Pre-Reviewed Rules 
Department of Commerce - Division of Employment Security 
All rules were unanimously approved. 
 
Prior to the review of the rules from Department of Commerce - Division of Employment Security, 
Commissioner Doran recused herself and did not participate in any discussion or vote concerning the 
rules because she works at the Division of Employment Security on the Board of Review. 
 
Medical Care Commission 
All rules were unanimously approved. 
 
DHHS/Division of Medical Assistance 
Pursuant to Rule 26 NCAC 05 .0112, the Commission voted to waive Rule 26 NCAC 05 .0103 and 
allow written comments submitted after the deadline from Matthew Cochran. 
 
Commissioner Poley entered the meeting and participated for the remainder of the meeting.  
 
Commissioner Powell left the conference call and did not participate in the remainder of the meeting. 
 
All rules were unanimously approved with the following exceptions:   
 
The Commission approved 10A NCAC 21A .0302, with Commissioner Doran opposed. 
 
The Commission unanimously approved 10A NCAC 21A .0303, contingent upon the agency changing 
“established in” to “established pursuant to” in Paragraph (f).  The agency subsequently submitted the 
rule with the technical changes included.   
 
The Commission approved 10A NCAC 22B .0104, contingent upon the agency changing “an action 
uncontrollable by the provider” to “an action outside the control of the provider” in Paragraph (d), with 
Chairman Dunklin opposed.  The agency subsequently submitted the rule with the technical changes 
included.   
 
The Commission objected to 10A NCAC 22F .0104 for lack of statutory authority and ambiguity in 
Subparagraph (e)(6).   
 
The Commission objected to 10A NCAC 22F .0301 for lack of statutory authority and necessity, with 
Commissioner Bryan opposed. 
 



 

Page 3 of 14 
 

Prior to the review of 10A NCAC 22F .0301, Commissioner Poley recused himself and did not 
participate in the discussion or vote for this Rule because he was not present for the discussion of the 
Rule. 
 
The Commission objected to 10A NCAC 22F .0302 for lack of statutory authority regarding 
Subparagraph (c)(1).   
 
The Commission objected to 10A NCAC 22F .0602 for lack of statutory authority regarding 
Subparagraph (a)(3).   
 
The Commission objected to 10A NCAC 22F .0603 for lack of authority and ambiguity in Subparagraph 
(a)(2).  
 
The Commission objected to 10A NCAC 22F .0604 for necessity regarding Paragraph (b), with 
Commissioner Atkins opposed. 
 
The Commission unanimously approved 10A NCAC 22J .0103, contingent upon the agency changing 
“an action uncontrollable by the provider” to “an action outside the control of the provider” in Paragraph 
(a).  The agency subsequently submitted the rule with the technical changes included.   
 
The Commission objected to 10A NCAC 22J .0105 for lack of statutory authority regarding the 
recoupment of an overpayment prior to the exhaustion of all appeal rights.    
 
The Commission objected to 10A NCAC 22J .0106 for lack of statutory authority regarding 
Subparagraphs (c)(2) and (c)(4), with Commissioners Atkins and Bryan opposed. 
 
Mathew Cochran, with the law firm of Ott Cone & Redpath, addressed the Commission. 
 
Brenda Eaddy, with the Attorney General’s office and representing the agency, addressed the 
Commission. 
 
Virginia Niehaus, the rulemaking coordinator with the agency, addressed the Commission. 
 
Catherine McGraw with the Attorney General’s office and representing the agency, addressed the 
Commission. 

The chair called the meeting into a brief recess at 12:26 p.m. 
 
The meeting resumed at 12:38 p.m.   
 
Alcoholic Beverage Control Commission 
All rules were unanimously approved.  
 
Respiratory Care Board 
All rules were unanimously approved.  
 
Non Pre-Reviewed Rules 
Commission for Public Health 
10A NCAC 43D .0708 was unanimously approved. 
 
Criminal Justice Education and Training Standards Commission 
All rules were unanimously approved.  
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Environmental Management Commission  
All rules were unanimously approved.  
 
Wildlife Resources Commission 10A, 10H 
All rules were unanimously approved.  
 
Wildlife Resources Commission 10F  
All rules were unanimously approved.  
 
Irrigation Contractors Licensing Board  
All rules were unanimously approved.  
 
Medical Board  
21 NCAC 32R .0103 was unanimously approved.  
 
Board of Occupational Therapy  
All rules were unanimously approved.  
 
Appraisal Board  
All rules were unanimously approved.  
 
The Commission received over 10 letters of objection in accordance with G.S. 150B-21.3(b2), 
requesting a delayed effective date and legislative review of 21 NCAC 57B .0102 and .0103. 
 
EXISTING RULES REVIEW 
Cemetery Commission  
21 NCAC 07– The Commission unanimously approved the report as submitted by the agency. 
 
Marine Fisheries Commission  
15A NCAC 03 - As reflected in the attached letter, the Commission voted to schedule readoption of 
the rules no later than June 30, 2022 pursuant to G.S. 150B-21.3A(d)(2). 
 
Board of Physical Therapy Examiners  
21 NCAC 48F, G - As reflected in the attached letter, the Commission voted to schedule readoption 
of the rules no later than November 30, 2019 pursuant to G.S. 150B-21.3A(d)(2). 
 
Banking Commission 
04 NCAC 16 – The agency requested an extension of the deadline established in Rule 26 NCAC 05 
.0203, to submit the report on August 22, 2018. 
 
The Commission approved the extension request, with Commissioner Doran opposed. 
 
COMMISSION BUSINESS 
The meeting adjourned at 2:57 p.m. 
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The next regularly scheduled meeting of the Commission is Thursday, July 19th at 10:00 a.m. 
 
 
      
Alexander Burgos, Paralegal 
 
      
Minutes approved by the Rules Review Commission: 
Garth Dunklin, Chair 
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